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The facts of this case are sinple. Plaintiff Ecko. Conpl ex
LLC d/b/a Ecko Unltd. (“Ecko”) is a fashion conpany, whose
founder and chief executive officer, Marc Ecko, has a passion for
graffiti, as well, it would seem for nmaking noney. Nearly a
year ago, Ecko initiated the process of applying for a street
permt to host an outdoor art exhibition and denonstration in
Chel sea, at which 20 artists who, |ike Marc Ecko, began their
careers as graffiti artists in New York and now have achi eved
renown, would paint graffiti on the panels of tractor-trailer
trucks, |ater changed to nock, two-dinensional subway cars.
After clearing nunerous hurdles, including approval by the | ocal
communi ty board, Ecko received, on or about July 18, 2005, permt

nunmber MX4-042, which permtted Ecko to conduct the art



denonstration on August 24, 2005, on 22nd Street between 10th and
11t h Avenues in Manhattan, from1l0 a.m to 6 p.m See Permt to
Conduct Street Activity, 7/18/ 05, attached as Ex. J to
Decl aration of Daniel M Perez, 8/ 18/ 05 (“Perez Decl.”).

Thereafter, questions were raised as to whether the
exhibition was actually a comrercial event, intended to pronote a
forthcom ng Ecko video game involving graffiti, in which case
Ecko woul d, for exanple, have to pay a |arger fee for the permt
t han woul d otherw se be the case. Ostensibly on this ground, the
City wote to Ecko on or about August 15, 2005, revoking the
permt. See Letter from G eenspun to Reinitz, 8/ 15/05, attached
as Ex. Nto Perez Decl.

The next day, however, the Cty wote a second letter to
Ecko specifically objecting to the painting of graffiti on the
nmock subway cars because “this nethod of display would incite
crimnal behavior.” See Letter from Greenspun to Reinitz,
8/ 16/ 05, attached as Ex. Oto Perez Decl. That this was the
Cty s primary notivation in revoking the permt was nade evi dent
t hat same day when Mayor Bl oonberg, as quoted in the New York
Times, stated: “This is not really art or expression, this is,
let's be honest about what it is: It's trying to encourage people
to do sonething that's not in anybody's interest.” Jim

Rut enberg, Gty Revokes Party Permt Over Exhibit Wth Gaffiti,

N. Y. Tinmes, Aug. 16, 2005, at B5. Subsequently, the Mayor nade



simlar public statenents in other foruns. See, e.qg., Live from

Cty Hall with Mayor M ke and John Ganbling (WABC (N.Y.) radio

broadcast Aug. 19, 2005), available at http://ww.ci.nyc.ny.us/
ht m /onf ht M / 2005b/ nedi a/ abcr s081905. asx (“Mayor’s 8/19/05 Radi o
Interview'). Furthernore, the August 16th letter specifically
rejected a second permt application that Ecko had submtted in
response to the purported “comrercial” objection, and the sole
reason stated in the August 16th letter for rejection of the
second application was that the proposed graffiti painting on
subway cars presented too great a risk of inciting crimna
behavior. See Letter from G eenspun to Reinitz, 8/16/05,
attached as Ex. Oto Perez Decl. At oral argunent today, the
City once nore reconfirmed that this is its sole objection.

It is not disputed that Ecko had al ready spent a great deal
of time and noney preparing for the August 24 exhibition. See
Affirmation of Mryam Reinitz, 8/ 18/ 05, § 42, attached as Ex. A
to Perez Decl. Wth 20 fanous artists schedul ed to appear on
that date, it could not postpone the exhibition w thout suffering
irreparable harm See id. at § 41. 1In addition, as the Cty
concedes, the deprivation of a First Amendment right constitutes
irreparable injury for purposes of a notion for prelimnary

injunction. See, e.qg., Bery v. Gty of New York, 97 F.3d 689,

693 (2d Gir. 1996).

Accordi ngly, last Thursday, August 18, 2005, Ecko cane to



this Court seeking, on an expedited basis, an order conpelling
the Gty to re-issue permt nunber M)4-042 or to issue its
equi val ent, so that the exhibition could go forward as pl anned.
The G ty, though not challenging the Court’s jurisdiction and
authority to grant such relief, opposed on the grounds,
principally that Ecko had not shown a |ikelihood of success on
the merits.

An initial hearing was held on Friday, August 19, at which
both sides agreed that, for purposes of this notion, no
evidentiary hearing was necessary and the Court could rely on the
exhibits submtted by the respective parties in determning the
facts. See transcript, 8/ 21/05. Inportantly, Ecko al so
represented, unequivocally, that it would not include at the
exhibition any materials pronoting its forthcom ng video gane

involving graffiti. 1d.; see also Letter fromReinitz to Duran,

8/ 15/ 05, attached as Ex. Mto Perez Decl. After receiving
answering papers fromthe Cty, the Court heard further argunent
on Monday, August 22, 2005.

The Court now grants Ecko’s application and reinstates
permt nunber M4-042.

The Cty’'s claimthat the exhibition is substantially a
commerci al event was of doubtful substance when first raised, but
now, given Ecko’s concessions, it is of no material substance

what ever. What Ecko wi shes to sponsor, pure and sinple, is a



graffiti art exhibition wwth little or no conmercial speech of
any consequence. In particular, the only exercise of free
expression of which the Gty conplains, to wit, the painting of
graffiti on nock subway cars, has no commercial content and no
direct commercial purpose at all. Ecko will, of course, reap the
goodwi I | of being touted as the corporate sponsor, and, |ike many
such sponsors, intends to retain painted panels for future
display at its prem ses; but such incidental benefits of
commerci al sponsorship do not transforma display of artistic

endeavor into a commercial activity. See N.Y. State Ass’'n of

Realtors, Inc. v. Shaffer, 27 F.3d 834, 840 (2d Cr. 1994)

(“[T] he nmere fact that the speech at issue has an econonic
nmotivation or is conceded to be advertisenent is not by itself
sufficient to convert that speech into comrercial speech.”)
(internal quotations omtted). Furthernore, over the many nonths
that the Gty considered every aspect of the proposed exhibition
prior to issuing the permt, never once did it suggest that it
was a commercial event not qualifying for the kind of permt

I ssued.

The bel ated raising of the “comrercial” objection in md-
August was, the Court infers, sinply a facade for what the Cty
inplicitly admts is its only real objection, i.e., its objection
to the painting of graffiti on nock subway cars. Indeed, in the

course of oral argunent, the Cty has repeatedly represented



that, if the nock subway cars were renoved, sonme sort of perm:t
woul d issue allowi ng the exhibition to go forward as schedul ed.
See transcript, 8/19/05; see also Letter from G eenspun to
Reinitz, 8/16/05, attached as Ex. Oto Perez Decl

So, the only real issue is whether the Gty can lawfully
proscri be an otherw se-approved public art exhibition on its
streets because that exhibition involves painting graffiti on
nmock subway cars. The Gty does not suggest, nor could it, that
such painting is itself a crime, since the “subway car” panels
are plainly nock-ups. But it clains to have the right to censor
this exercise of free expression because, in the words of the
Mayor on his radio programlast Friday, the exhibition is
tantanount to “encouragi ng vandalism” Mayor’s 8/19/05 Radi o
Interview. By the sane token, presumably, a street performance
of Haml et would be tantanount to encouraging revenge nurder. O,
in adifferent vein, a street performance of “rap” nusic m ght
wel |l include the singing of lyrics that could be viewed as
encouragi ng sexual assault. As for a street performance of

Cedi pus Rex, don’t even think about it.

The First Amendnent would be a weak reed indeed if the
utterance of such expressions could be banned fromthe Cty’'s
streets because, in the Mayor’s view, “It’s trying to encourage
peopl e to do sonething that’s not in anybody’s interest.”

Rut enberg, supra. Such heavy-handed censorshi p woul d, noreover,



fall particularly hard on artists, who frequently revel in
br eaki ng conventions or tweaking the powers that be.

No one suggests, of course, that the actual painting of
graffiti on subway cars is to be condoned. Nor can it be denied
that this crinme can have a “faddi sh” aspect that may neke it
difficult to deter. The constitutionally permssible solution is
to prosecute those who actually commt this crine to the ful
l[imts of the law, but not to ban those who, for artistic reasons
or otherw se, choose to nmake use of this notif, in nock form as
t he node of their expression.

In short, the denial of the permt on the stated grounds
that the denonstration will “incite” others to actually paint
graffiti on subway cars is a flagrant violation of the First

Anmendment and cannot stand. See Brandenburg v. Chio, 395 U. S

444 (1969) (even flatly advocating a violation of |aw cannot be
banned unless it is intended and likely to produce “inm nent
| aw ess action”).

It remains only to add that there does not appear to be any
basis in the Cty' s own ordi nances for denying a permt on this
ground. The relevant regulation is Section 1-07 of Title 50 of
the Rules of the City of New York, entitled “Approval or Deni al
of Applications by the Street Activity Permt Ofice.” 50
RCNY. 8 1-07. Nowhere on its face does that section directly

purport to govern the content of the street activities for which



permts are sought; indeed, such a provision would probably be
unconstitutional on its face. Nor does the section speak
anywhere about forbidding activity that is likely to “incite”
crimnal activity — not that there has been the slightest show ng
here that such incitenent would |likely occur.

The section does include a catch-all provision of a kind
that authorizes denial of a permt if “approval of the
application is not in the best interest of the community, Cty or
general public for reasons that may include, but are not limted
to, lack of good character, honesty, integrity or financial
responsibility of the sponsor.” 1d. 8 1-07(c)(4). Here, the
“good character” and such of the sponsor are not in question.

The unspecified other reasons on which an application may be
deni ed cannot be stretched to include proscriptions of particular
content of expression, for otherw se the provision would be

unconstitutionally vague. Cf. MIlion Youth March v. Safir, 155

F.3d 124 (2d Cr. 1998). Consequently, in revoking the permt
here, the City acted not only unconstitutionally but al so beyond
its prescribed powers.

For the foregoing reasons, the Court reinstates permt
nunber M)4-042 and orders the Cty, on pain of contenpt, to
effectuate it and enable the Ecko street activity schedul ed for
August 24, 2005 to occur as pl anned.

SO ORDERED



7A

JED /S\." RAKOFF, UMID.J.

Dated: New York, New York
August 22, 2005



